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Ad Hoc Committee to Draft Terms of Reference for a United Nations
Framework Convention on International Tax Cooperation

The First Session of the Ad Hoc Committee to Draft Terms of Reference for a
United Nations Framework Convention on International Tax Cooperation is
currently being held in New York, from 26 April to 8 May. The Ad Hoc Committee's
Organisational Session was held from 20-22 February 2024. A second

substantive session will be held in New York from 29 July to 16 August 2024.

Input on the work of the Committee was invited by the Chair of the Committee
from Member States and other stakeholders, particularly concerning the

substantive items in the Advance unedited version provisional agenda. The input

received can be viewed here.

In December 2023, seeking a greater role for the United Nations, the UN General
Assembly voted in favour of a Draft Resolution on the Promotion of Inclusive and
Effective International Tax Cooperation at the United Nations, directly challenging
the OECD leadership in international tax matters. The vote on a resolution filed
by Nigeria and other developing countries saw a clear divide between developed

countries, such as the EU, US, UK and Japan, and the rest of the world.

The UN vote followed an earlier Report from the UN Secretary General, calling for
a greater role of the UN in setting the international tax affairs in order to achieve
a "fully inclusive" international tax agenda. The report "Promaotion of inclusive and

effective international tax cooperation at the United Nations - Report of the
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Secretary-General”, Antonio Guterres, UN Secretary-General, contended that
enhancing the UN'’s role in tax-norm shaping and rule setting would make
international tax cooperation "fully inclusive and more effective". The Report also
noted that the rules developed at the OECD do not adequately address the needs
and priorities of developing countries and/or are beyond their capacities to

implement.

OECD Publishes Updated GloBE Commentary

The OECD has published an updated Consolidated Commentary to the Global

Anti-Base Erosion Model Rules. The Commentary explains the intended

outcomes under the GIoBE Rules, clarifies the meaning of certain terms and

illustrates the application of the rules to certain fact patterns.

This Consolidated Commentary incorporates Agreed Administrative Guidance
that has been released by the Inclusive Framework since March 2022 up until
December 2023. It provides tax administrations and taxpayers with guidance on
the interpretation and application of the GIoBE Rules in order to promote a
consistent and common interpretation and application of those that will facilitate
coordinated outcomes for both tax administrations and MNE Groups.

The original Commentary Commentary and lllustrative  Examples setting

out guidance on the operation and intended outcomes of the Global Anti-Base
Erosion Rules was published in 2022, within the framework of the OECD's BEPS

Project which devised the two-pillar_solution to reform the international tax

framework in response to the challenges of digitalisation of the economy.

EU Elections - 6 to 9 June - #UseYourVote

CFE has concluded a Partnership Agreement with the European Parliament to
promote the 2024 EU elections scheduled for 6 - 9 June 2024, and EU citizens
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with a right to vote can directly elect Members of the European Parliament from

their constituencies.

In a few weeks time the European Union will witness the world’s second-largest
democratic exercise as citizens cast their votes in the 2024 European Elections.
This moment is an opportunity for every citizen to shape the future of Europe,
while also helping uphold democracy - because the more people vote the stronger
democracy becomes.

Today, the EU Parliament has launched its campaign to encourage voter turnout.
The emotional campaign is centred around a four minute video featuring senior
Europeans who have witnessed first-hand the transformative power of democracy
in their lives. These exceptional individuals wanted to pass on their personal
stories - whether they lived through times of oppression or experienced the
fragility of democracy - to their grandchildren and the next generation more
widely. Together, their testimonies paint a story of how voting is not something
we should take for granted and urge the viewer to #UseYourVote. Or others will

decide for you.

More information on the voting process is available on the EU Elections
webpage.

EU Commission April Infringement Package

As part of its April 2024 infringement package, the European Commission has
issued letters of formal notice to Ireland and France, and a second letter of formal
notice to Latvia for failing to correctly transpose the 4th and 5th Anti-Money
Laundering Directives (4th AML Directive as amended by the 5th AML Directive)

The Commission identified issues with France in its conformity for not
ensuring the completeness of the national Beneficial Ownership register as it did
not contain certain legal entities. Ireland was found not to have guaranteed the

adequacy and completeness of the information held in the Beneficial Ownership
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register of trusts as well as regards the accessibility of its information. Latvia was
found to have incorrectly transposed the functioning of its Financial Intelligence

Unit (FIU) by limiting its obligation to exchange information with other FIUs.

The Member States have two months to respond and address the issues with

transposition of the 4th and 5th Anti-Money Laundering Directives.

CFE Forum | Sharing the Tax Pie | 18 April 2024 | Brussels

The CFE Forum took place on 18 April 2024 in Brussels, where attendees were
welcomed by CFE President, lan Hayes, who opened the conference which this
year focused on the topic of “Sharing the Tax Pie: Revisiting the Role of the UN,
EU&OECD in Tax Policy; and Taxable Presence Threshold (Fixed
Establishment) in Indirect Taxation”. The Forum brought together two excellent
panels of speakers to discuss the allocation of tax base from a direct and indirect
tax perspective, examining issues on dividing the tax pie in a digital world and

international tax reform.

Keynote Interview with Pascal Saint-Amans

Director of Tax Policy at CFE Tax Advisers Europe, Aleksandar lvanovski, held a
keynote interview with Pascal Saint-Amans to open the Forum, reflecting on the
complexities of internal tax reform and negotiations in fiscal policy, and the future
direction for tax cooperation.

In particular, Aleksandar Ivanovski and Pascal Saint-Amans discussed the
implementation of Pillar 2 and the complexities of negotiation involving multiple
countries, the aim of stopping tax competition, particularly for highly mobile
activities and intellectual property income. Pillar 1's uncertainty was explored,
especially regarding US ratification, with alternative scenarios discussed,
including a UN solution and the potential negative consequences of implementing

unilateral Digital Services Taxes (DSTSs).



The discussion also touched on the EU's response and the shift in positions of
Global South jurisdictions, addressing the needs of developing countries. Mr
Saint-Amans expressed concerns over negotiation fragmentation, political
dimensions, and the need for certain OECD countries to be more generous and
for developing countries to have more realism in negotiations. Mr Saint-Amans
also emphasised the importance of tax as a force for good, focusing on tax
certainty, pro-growth policies, and addressing inequalities through appropriate
regulation.

Direct Taxes Panel - Sharing the Tax Pie

Bruno Gouthiére, Chair of CFE's Fiscal Committee, introduced the direct taxes
panel and the focus of the panel discussions as being the contemporary
challenges surrounding international taxation, the developments at the UN,
OECD's Two-Pillar solution, unilateral Digital Services Taxes, the EU
Commission's stance in the context of UN-level discussions and the necessity for
globally coherent tax governance mechanisms. The purpose of discussions was
to explore the status quo of international direct tax issues.

Speakers on the direct tax panel included: Mr. Benjamin Angel Director,
European Commission DG TAXUD; Professor Philip Baker, KC, OBE, Barrister
and Professor of Law at Oxford University; Ms. Olivia Long, Head of Tax Policy
at Matheson LLP (Ireland); and Professor Irma Mosquera Valderrama, Professor
of Tax Governance at University of Leiden Law School. The panel discussion was
moderated by Mr. Bruno Gouthiére, Partner at CMS Francis Lefebvre
Avocats and Chair of CFE Tax Advisers Europe Fiscal Committee.

The speakers emphasised the need for greater domestic revenue mobilisation
and expressed concerns about the practical effectiveness of current tax
measures, particularly the OECD’s Pillar One Multilateral Instrument. Ms Olivia
Long provided a high-level overview of the OECD's Multilateral Convention, which
assigns new taxing rights to market jurisdictions for large multinational groups
with revenues over 20 billion and profit margins over 10%, includes double tax

relief and dispute resolution processes, and ongoing political negotiations.



It was agreed that Amount A and withholding taxes present complex challenges
in their allocation and implications on international tax fairness. The discussions
underscored the complexity of adapting international tax agreements to diverse
national tax systems, and the ongoing struggle to find a common ground that
respects both sovereign rights and global economic fairness. Pillar 2's
implementation poses significant challenges, particularly for developing
countries, highlighting the need for clearer guidance and concerns about
compatibility with international agreements.

Irma Mosquera Valderrama expressed concerns about the practical implications
of the MLI and BEPS measures on businesses, highlighting challenges posed by
the MLI, with specific focus on Article 5 (Permanent Establishment) and the
principal purpose, highlighting the disconnect between theory and practice, noting

real-life cases where the intended solutions did not materialise as expected.

Benjamin Angel, Director of Direct Tax at the EU Commission discussed the
progression of UN talks following divisions between countries, emphasising the
importance of not undermining the OECD's two-pillar solution and tax
transparency initiatives. He highlighted the EU's agenda to strengthen domestic
revenue mobilisation and lessen reliance on corporate income tax, through

means such as diversifying tax bases and exploring VAT and wealth taxation.

Unilateral Digital Services Taxes (DSTs) and their implications on international
tax agreements were agreed to be of significant concern, with discussions on their
potential proliferation, trade wars, and impacts on tax stability if the Multilateral
Convention fails. The panel also addressed the utility of functional commissions
and subsidiary bodies under the UN for tackling tax issues. Philip Baker argued
against the creation of a global tax body, suggesting improvements to the UN
structure and better coordination among existing organisations to avoid

duplication.

Indirect Taxes Panel: Concepts of Fixed Establishment




Panel 2 focused on the concept of Fixed Establishment (FE) as being central to
VAT, but that its scope and definition remain a subject of debate, especially in the
digital economy. The speakers discussed that the evolving case law on FE
highlights the need for clarity, as businesses face uncertainty despite extensive

jurisprudence.

The panel highlighted challenges in practice, including achieving consensus on
updates to the FE definition, and the risk of double taxation due to divergent
interpretations between Member States. It was agreed that improving dispute
resolution mechanisms and preventive methods, rather than legislative changes,

may be a more feasible approach to address these issues.

The indirect tax panel featured: Ms. Trudy Perié, Counsel, Loyens & Loeff,
Netherlands; Mr. Erik Stessens, Senior Vice President Tax, Mastercard;
Dr. Marie Lamensch, Professor of Taxation, Louvain School of Management,
UCLouvain; and, Ms. Charlene Herbain from the European Commission. The
panel will be moderated by Mr. Jeremy Woolf, Barrister, Pump Court Tax

Chambers, United Kingdom, and Chair of the CFE Indirect Taxes Subcommittee.

Ms. Charléne Herbain provided an overview of the concept of FE in VAT,
discussing the ongoing debate about the scope and definition of FE, especially in
the digital economy. Ms Herbain noted that case law on FE has evolved in waves
over time. Businesses highlight uncertainty and need for clarity, despite extensive
case law, but Ms Herbain stated that few Member States have raised questions
with the Commission about FE interpretation. It was discussed that challenges
include achieving consensus among Member States, the binding impact of soft
law guidance, and the highly fact-driven nature of FE which may require dispute

resolution over rules.

Ms. Trudy Perié and Mr. Erik Stessens jointly presented a comparison of FE vs.
Permanent Establishment (PE) in corporate tax, including the requirement for
human/technical resources to independently complete transactions for FE, and
the higher threshold for establishing an FE compared to a PE. They highlighted

concerns about aligning the two concepts, as PE is under pressure in corporate



tax, while VAT aims to maintain a high FE threshold. It was agreed that confusion
often arises from mixing up the two concepts, which exist for different tax
purposes. Various practical examples were presented and discussed by the
panellists and conference attendees.

Marie Lamensch discussed preventive approaches like cross-border ruling pilots
and SOLVIT mediation as alternatives to address the double taxation risk. The
risk of double taxation is clearly identified in case law as an issue to prevent
through implementing measures, but solutions are limited due to the lack of
explicit prohibition on double taxation in the VAT Directive. Ms Lamensch
discussed that updating the FE definition faces challenges, such as achieving
consensus among Member States, deciding between legislation vs. soft law
guidance, and the risk of 'freezing' the concept by codifying it in law. Suggestions
to remove the FE concept altogether and rely solely on primary place of supply
rules, especially for B2B transactions where VAT is deductible were discussed,
and the focus on dispute resolution mechanisms and preventive methods as an

alternative approach.

lan Hayes closed the conference by concluding that the panel discussions above

all highlighted the absolute need for clarity and for a simplified tax system.

EU-US Al Research Alliance & Report on "Al for Public Good"

The EU and US reaffirmed their common commitment to a risk-based approach
to artificial intelligence (Al) and support for reliable Al technology in the

framework of the EU-US Trade and Technology Council (TTC) meeting held in

Leuven, Belgium. As a key forum for transatlantic cooperation on trade and
technology, the sixth meeting in such format was attended by Commissioners
Margrethe Vestager, Valdis Dombrovskis and Thierry Breton representing the
EU, and US Secretary of State Antony Blinken, US Secretary of Commerce Gina

Raimondo and US Trade Representative Katherine Tai.
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The overview document entitled Al for the Public Good sets out the basic

principles in the partnership between the European Union and the United States
on collaboration in the area of Artificial Intelligence (Al), aiming to
align allied interests and values in harnessing emerging digital technologies to
tackle global challenges. The paper notes that "through this groundbreaking
initiative, EU-U.S. scientific cooperation in Al is channelled to foster innovative
research that can set the groundwork to advance societal well-being." The EU
and US will also continue to work together on transparency and risk mitigation in

Al and implement the Joint Roadmap for Trustworthy Al and Risk Management.

US President Joe Biden and European Commission President Ursula von der
Leyen launched the EU-US Trade and Technology Council at the EU-US Summit

in Brussels on 15 June 2021.

Activity Report of EU Parliament's Subcommittee on Tax Matters

The EU Parliament's Subcommittee on Tax Matters has issued an Activity
Report for the period 2020 - 2024. The Subcommittee on Tax Matters (FISC) was
established in September 2020 to investigate and address tax related matters for
the Committee on Economic and Monetary Affairs (ECON), with a focus on tax
fraud, tax evasion and tax avoidance, as well as financial transparency for

taxation purposes.

The report provides an overview of all hearings, missions and exchanges of view
which took place within the period, as well as all reports adopted. It is intended
for Member of Parliament, stakeholder and citizens looking for a comprehensive
picture of the priorities and activiies of the FISC Subcommittee.

EU Opens Investigations Into Tech Companies Under DMA
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The European Commission opened investigation against the companies Apple,
Google (Alphabet) and Facebook/ Instagram/ WhatsApp (Meta) for non-
compliance with EU's Digital Markets Act (DMA). Under the EU's DMA, Alphabet,

Amazon, Apple, ByteDance, Meta and Microsoft were the six_gatekeepers

designated by the Commission in September 2023, with a deadline to comply with
their EU obligations by 7 March 2024. The DMA is the first regulatory

tool to regulate the largest digital companies which serve as key conduit between
businesses and consumers and whose dominant position could grant them the
power to create bottlenecks in the digital economy. The DMA allows the
Commission to impose fines of up to 10 percent of their global annual turnover if
they are found to be in breach of these new rules, which complement existing

obligations under EU's antitrust/ competition laws.

The European Commission has said that the model of Facebook and Instagram
known as "pay or consent”, which offers a choice of subscription fee to avoid ad
tracking, may not provide a real alternative in case users do not
consent. The Commission also expressed doubts that the consent is really free
when one is confronted with a "binary choice" of either paying or not paying for
the service. Commenting on these developments, Thierry Breton, EU's Internal
Market Commissioner said: "The Digital Markets Act became applicable on 7
March. We have been in discussions with gatekeepers for months to help them
adapt, and we can already see changes happening on the market. But we are not
convinced that the solutions by Alphabet, Apple and Meta respect their obligations
for a fairer and more open digital space for European citizens and businesses.
Should our investigation conclude that there is lack of full compliance with the

DMA, gatekeepers could face heavy fines."

The Commission intends to complete these investigations within 12 months.

OECD Labour Tax Report
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The OECD has published its Taxing Wages 2024 report. The report provides
"cross-country comparisons of labour costs and the overall tax and benefit
position across the OECD. It analyses income tax paid by employees, cash
benefits received by in-work families and the associated social security
contributions and payroll taxes made by employees and employers, which are
key factors affecting the workforce participation and hiring decisions of individuals

and businesses respectively".

Notably, the report shows that:

« Effective tax rates on labour incomes rose in a majority of OECD countries
with the post-tax income of single workers earning the average wage
declining in 21 out of 38 OECD countries.

e In a majority of countries, the increase in labour taxation was primarily
driven by increases in personal income tax.

e« While real wages declined in 18 OECD countries, nominal wages
increased in 37 out of 38 OECD countries, as inflation remained above
historic levels.

e In the absence of automatic indexation of tax systems in many OECD
countries, high inflation tends to increase workers’ tax liabilities by pushing
them into higher tax brackets and erodes the value of the tax reliefs and
cash benefits they receive.

e For a single worker earning the average wage, the average tax wedge
across OECD countries was 34.8%, ranging from 53% in Belgium to 0% in
Colombia in 2023.The average tax wedge for this household type
increased by 0.13 percentage points from 2022, marking an increase for

the second consecutive year.

The full report can be accessed here.

EU Commission to Examine Austria's Complaint Against Hungary's

Retail Tax
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The European Commission is set to examine a complaint filed by Austria and the
company Spar against Hungary, alleging discriminatory tax treatment of foreign
retailers. In the letters addressed to EU's Competition Commissioner Margrethe
Vestager, Internal Market Commissioner Thierry Breton, and Economy
Commissioner Paolo Gentiloni, Spar Austria, supported by the Austrian
Government, alleges the Hungarian retail tax 4.5% of
revenue discriminates against foreign retailers in Hungary, in breach of EU law.

The letter claims that "foreign-owned retailers, including Spar Hungary, face the

highest tax bracket of the special tax. In contrast, Hungarian competitors
operating in franchise chains consistently benefit from lower tax rates (0-1%). The
tax forces foreign retailers to operate at a loss because profit margins in the retalil
sector are lower than 4.5%." The European Commission stated
that "the Commission services have received a complaint concerning the

Hungarian retail tax and will analyse it and ensure appropriate follow-up."

The selection of the remitted material has been prepared by:

Aleksandar lvanovski & Brodie MclIntosh
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